FAMILY AND MEDICAL LEAVE ACT

QUESTIONS CONCERNING FMLA

WHAT IS FMLA?

The Family and Medical Leave Act (“FMLA”) provides certain employees with up to 12 workweeks of unpaid/paid job-protected leave a year, and requires group health insurance benefits to be maintained during the leave as if employees continued to work instead of taking leave.  

Prior to being granted leave without pay under this section, an employee must exhaust all paid sick leave, vacation, and compensatory time.  FMLA leave involving any leave without pay must be approved by the City Manager.

Exception:  In the event of the birth or adoption of a child, the employee need not exhaust all paid sick leave (See Section Code 81-2 of the City of Helena Personnel Policy).

WHAT IS THE PURPOSE OF FMLA?

FMLA allows employees to balance their work and family life by taking reasonable paid/unpaid leave for certain family and medical reasons.  The FMLA seeks to accomplish these purposes in a manner that accommodates the legitimate interests of employers, and minimizes the potential for employment discrimination on the basis of gender, while promoting equal employment opportunity for men and women.  The FMLA also provides for communication between employer and employee.  Employers must provide information to employees about their eligibility for FMLA leave and the designation of leave.  Similarly, employees must provide sufficient information to employers, making it easier for employers to determine FMLA eligibility and application.
WHAT IS AN “ELIGIBLE EMPLOYEE”?

Eligible employees are those who:

1. Have been employed by the employer for at least 12 months (not necessarily consecutively.)  The employer will look back only as far as seven years to determine if an employee has worked for the company previously to determine the 12 months eligibility criterion.

2. Have worked at least 1,250 hours in the 12-month period prior to beginning the leave; and

3. Are employed at a location where 50 or more employees work at that location or within 75 miles of that location.

HOW MUCH LEAVE ARE YOU ENTITLED TO UNDER FMLA?

If you are an “eligible” employee, you are entitled to 12 work weeks of leave for certain family and medical reasons during a 12-month period.

If you are requesting military FMLA for serious illness of service member, you have up to 26 weeks.  

If you are requesting a military qualifying exigency FMLA you have 12 weeks in a 12-month period.

HOW DOES THE CITY OF HELENA CALCULATE FMLA?

The City of Helena calculates leave time on a 12-month period beginning from the date requested.

WHAT IS THE ELIGIBILITY TO USE FMLA?

In order to be eligible for FMLA an employee must have been employed a cumulative total of at least 12 months prior to leave and have worked 1250 hours (exclusive of vacation, sick leave, and holidays) in the 12 months preceding leave time.  The 12 months of employment need not be consecutive months.  

DOES THE LAW GUARANTEE PAID TIME OFF?

No.  The FMLA only requires unpaid leave.  However, the City of Helena requires the employee to exhaust all paid sick leave.  In the event of the birth or adoption of a child the employee need not exhaust all paid sick leave (See Section Code 81-6 City of Helena Personnel Policy).  FMLA leave involving Leave without Pay, in excess of 40 hours, must be approved by the City Manager unless a bargaining unit states otherwise.

WHAT ARE THE LEAVE ENTITLEMENTS?

Employers covered by the law must allow eligible employees unpaid, (may substitute paid leave), job-protected leave in a 12-month period for any of the reasons listed below.  Also, any group health benefits must be maintained during the leave.
· For the birth of a son or daughter, and to care for the newborn; (12 weeks – sick leave can only be used for first 6 weeks for birth and paternal leave allows 15 days of sick leave)
· For the placement with the employee of a child for adoption or foster care, and to care for the newly placed child; (12 weeks)
(NOTE:  the above leave must be taken within 12 months of the birth or placement of the child.)

· To care for an immediate family member (spouse, child, or parent – but not a parent “in-law”) with a serious health condition; (12 weeks)
· When the employee is unable to work because of a serious health condition. (12 weeks)
· A qualifying exigency caused by a family member’s military duty; (12 weeks)

· The care of a family member seriously injured or made ill in the line of active military duty, or the aggravation of a pre-existing condition as a result of active duty, including such conditions which arise up to five years after the individual leaves the military service (26 weeks)

MAY INTERMITTENT LEAVE OR A REDUCED SCHEDULE LEAVE BE TAKEN?

The FMLA permits employees to take leave on an intermittent basis or to work a reduced schedule under certain circumstances (CFR Section 203)

· Intermittent/reduced schedule leave may be taken when medically necessary to care for a serious ill family member, or because of the employee’s serious health condition.

· Intermittent/reduced schedule leave may be taken to care for a newborn or newly placed adopted or foster care child only with the employer’s approval.

Only the amount of leave actually taken while on intermittent/reduced schedule leave may be charged as FMLA leave.  Employees may not be required to take more FMLA leave than necessary to address the circumstances that cause the need for leave.  Employers may account for FMLA leave in the shortest period of time that their payroll systems uses, provided it is one hour or less.

Employees needing intermittent/reduced schedule leave for foreseeable medical treatment must work with their employers to schedule the leave so as not to unduly disrupt the employer’s operation, subject to the approval of the employee’s health care provider.  In such cases, the employer may transfer the employee temporarily to an alternative job with equivalent pay and benefits that accommodates recurring periods of leave better than the employee’s regular job (if available).

MAY PAID LEAVE BE SUBSTITUTED FOR UNPAID LEAVE?
Employees may choose to use, or employers may require the employee to use, accrued paid leave to cover some or all of the FMLA taken.  Employees may choose, or City of Helena may require, the substitution of accrued paid vacation or personal leave for any of the situations covered by FMLA.  The substitution of accrued sick or family leave is limited by the City of Helena’s policies governing the use of such leave.

WHAT IS A SERIOUS HEALTH CONDITION?

“Serious health condition” means an illness, injury, impairment, or physical or mental condition that involves:

· Any period of incapacity or treatment connected with inpatient care (i.e., an overnight stay) in a hospital, hospice, or residential medical care facility; or

· A period of incapacity requiring absence of more than three calendar days from work, school, or other regular daily activities that also involves continuing treatment by (or under the supervision of) a health care provider; or

· Any period of incapacity due to pregnancy, or for prenatal care; or

· Any period of incapacity (or treatment therefore) due to a chronic serious health condition (e.g., asthma, diabetes, epilepsy, etc.); or

· A period of incapacity that is permanent or long-term due to a condition for which treatment may not be effective (e.g., Alzheimer’s, stroke, terminal diseases, etc.); or, by, or on referral by, a health care provider for a condition that likely would result in incapacity of more than three consecutive days if left untreated (e.g., chemotherapy, physical therapy, dialysis, etc.).

DOES A MEDICAL CERTIFICATION NEED TO BE PROVIDED?

The City of Helena may require that the need for leave for a serious health condition of the employee or the employee’s immediate family member be supported by a certification issued by a health care provider.  However, no medical certification is required in the event of birth or placement of a child.  The employee has at least 15 calendar days to obtain the medical certification.

WHAT ABOUT HEALTH BENEFITS?
The City of Helena is required to maintain group health insurance coverage for an employee on FMLA leave on the same terms as if the employee continued to work.  Any additional medical insurance coverage not normally covered by the City, such as dependent coverage, must be paid by the employee during any such leave in order to continue coverage.

HOW MUCH NOTICE SHOULD BE GIVEN?

Eligible employees seeking to use FMLA leave are required to give the City of Helena 30-day advance notice of the need to take FMLA when the need is foreseeable.

When leave is not foreseeable notice “as soon as practicable”.  “As soon as practicable” generally means at least verbal notice to the employer within one or two business days of learning of the need to take FMLA leave.

The employee is to give sufficient information for the City of Helena to understand that the employee needs leave for FMLA-qualifying reasons (the employee need not mention FMLA when requesting leave to meet this requirement, but may only explain why the leave is needed).

If the employee did not make the City of Helena aware that they were absent for FMLA reasons and the employee wants the leave counted as FMLA leave, timely notice (generally within two business days of returning to work) that leave was taken for an FMLA-qualifying reason.

WHAT ABOUT YOUR CURRENT POSITION?

Upon return from FMLA leave, an employee must be restored to his or her original job, or to an “equivalent” job, which means virtually identical to the original job in terms of pay, benefits, and other employment terms and conditions.

Exception:  Key Employee

Under limited circumstances where restoration to employment will cause “substantial and grievous economic injury” to its operations, an employer may refuse to reinstate certain highly-paid, salaried “key” employees.  In order to do so, the City of Helena must notify the employee in writing of his/her status as a “key” employee, the reasons for denying job restoration, and provide the employee a reasonable opportunity to return to work after so notifying the employee.

CONTACT WITH EMPLOYER?

Periodic reports should be made concerning an employee’s status and intent to return to work.  Under certain circumstances, employees who have a serious health condition may be required to submit a medical certificate of fitness for duty to return to work.  Contact should be made with the City Human Resource Office, 447-8333 or 447-8405.

